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OPINION
On the morning of January 6, 1999, Hendersonville Police Officers Brian Weaks and Bruce

Guldemanreceivedinformationabout an erraticdriver. Shortly theredter, theofficerslocated aFord
Ranger truck, which wasweaving on apublic roadway. When the police signaled for the defendant



to stop, he did not immediately respond. The truck travded some distance further before stopping
at aparking lot in front of an apartment complex. The defendant had two passengersin hisvehicle,
Shane Decker, who was seated in the middle, and Trey Matthews.

Some of the evidence is disputed. There was no transcript of the trial and the defendant
prepared a Statement of Evidence, pursuant to Tennessee Rulesof Appellate Procedure 24(c). The
state objected to the defendant’ sstatement, primarily becauseit wasin "verbatim" form. Because
thetrial court lacked sufficient recollection of thefactsto determineif the* verbatim” transcript was
accurate, it allowed the stateto submit its own Statement of Evidence. The defendant then objected,
contending that his substantially verbatim recitd of evidence was preferable tothe state’ s narrative
account. While thetrial court stated that itsrecollection of events more closdy reflected the state’s
account, it ordered both versions to be included in the record on direct gopeal.

According to the state's narrative account, the defendant smelled of alcohol and was
“extremely belligerent and aggressive’ ashewalked from histruck. Defensewitnessestestified that
the defendant had had only one drink earlier in the night. They described the defendant as
cooperative with the police. State witnesses testified that the defendant “got in [an officer’ 5] face”
and had to be pushed away. Accordingto theinvestigation report, the defendant "assaulted" Officer
Weaks and threatened to "kick [the officer’ 5] ass." Thedefendantthen " charged” at Weaks. During
the scuffle, another officer at the scene, Sergeant Jim Lawson, sprayed the defendant with mace.
At that point, Officer Weaks maneuvered the defendant to theground and handcuffed him. Defense
witnesses testified that the defendant never made an aggressive move toward Officer Weaks.

The defendant was arrested for DUI and placed inthe back of a patrol car. No field sobriety
testswere conducted due to the nature of the arrest. Later, Officer Weaks read the implied consent
form to the defendant and asked him to take a blood test. The defendant refused and signed the
form, although he did not check the box indicating his refusal to take the test. The defendant
claimed that the test was never offered. He explained that it was dark outside, that his face was
pushed against the trunk of a patrol car, and that an officer had directed his hand to the paper he
signed. The defendant contended that he believed he was signingarelease of liability form for his
truck and was unaware that it was actually an implied consent form.

The narrative offered by the sate provided that on the way to the jail, Officer Guldeman'
testified that the defendant’ sattitude began to change. Hetestified that the defendant apol ogized for
his conduct and even complimented Officer Weaks on his“takedown” maneuver. He then made
small talk about hisexperiencesasaformer police officer. Thedefendant, however, denied that any
conversation took place. After theinitial arrest, Officer Weakstestified that he ran acheck on the
defendant’ s license and that records indicated a suspension for failure to satisfy a citation.

In the statement of evidence offered by the defense, thetestimony of the police officasis
virtually the same as that induded in the state’s narrative except that the account of the defense

lI n the defendant’ s Statement of Evidence, the officer’s last name is spelled Guildeman.
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witnesses suggests that the police officers behaved badly. Acacording to the statement, both Decker
and Matthews, who remained inside the truck when the defendant walked away from his vehicle,
testified that an officer called thedefendant “ stupid” while searching through hiswallet for adriver’s
license. Thedefense witnesses maintained that after the defendant objectedto being called “ stupid,”
an argument ensued. Decker recalled the demeanor of the officers as being “argumentative” and
“very arrogant,” and characterized the officersashaving given the defendant a“ hard time.” During
theargument, the defendant placed hisarmsbehind hisback and told the officersto arrest him if they
thought he had done something wrong. According to Decker, there were a few more verbd
exchangesbefore one of the officerssuddenly “maced” the defendant intheface. Thedefendant was
then thrown to the ground face first and handcuffed. Matthews testified that he turned around and
did not see the defendant get sprayed with mace; he told Decker not to move because an officer had
a gun pointed at them. The defendant described Officer Weaks as “cocky and aggressive” and
claimed that henever lunged at or charged either officer. Hetestified that hewastalking with Weaks
when Officer Guldeman suddenly sprayed mace into his eyes.

The defendant was indicted for DUI, driving on a suspended driva’s license, resisting
arrest, simple assault, and violating the implied consent law. A jury convicted the defendant of
driving on a suspended license and smple assault. The trial court found the defendant guilty of
violating the implied consent law. He was found not guilty of DUI and resisting arrest. Thetria
court imposed a sentence of six months on the suspended license conviction and 11 months, 29 days
for the assault conviction, both to be served concurrently. The defendant’ slicense was revoked for
one year for violation of the implied consent law.

Initia ly, the defendant challenges the sufficiency of the evidence for his convictions of
driving on arevoked, suspended or cancelled license, violating the implied consert law and simple
assaullt.

On appeal, of course, the state isentitled to the strongest | egitimate view of the evidence and
all reasonabl einferences which might be drawn therefrom. Statev. Cabbage, 571 S.\W.2d 832, 835
(Tenn. 1978). The credibility of the witnesses, the weight to be given their testimony, and the
reconciliation of conflictsintheproof are mattersentrusted to thejury astrier of fact. Byrgev. State,
575 S.W.2d 292, 295 (Tenn. Crim. App. 1978). When the sufficiency of the evidenceischallenged,
therelevant questioniswhether, after reviewing the evidencein thelight most favorableto the state,
any rational trier of fact could have found the essential elements of the crime beyond a reasonable
doubt. Tenn. R. App. P. 13(e); Statev. Williams 657 S.W.2d 405, 410 (Tenn.1983).

Questions concerning the credibility of the witnesses, the weight and value of the evidence,
aswell asall factual issuesraised by the evidence are resolved by the trier of fact. Liakasv. State,
199 Tenn. 298, 286 S.W.2d 856, 859 (1956). Because averdict of guilt against adefendant removes
the presumption of innocence and raises a presumption of guilt, the convided criminal defendant



bears the burden of showing that the evidence was legally insufficient to sustain a quilty verdid.
State v. Evans, 838 S.W.2d 185, 191 (Tenn. 1992).

A. Driving on a Revoked, Suspended or Cancelled License

The defendant argues that the trial court erred by denying his motion for judgment of
acquittal because the state had not carried its burden of proving that he had been given prior notice
of the suspension, revocation or cancellation of hisdriver’slicense. A personisguilty of drivingon
asuspended, revoked or cancelledlicenseif he drives amotor vehicleon any public highway of the
state at atime when the person’ sprivilegeto do sois cancelled, suspended or revoked. Tenn. Code
Ann. 8 55-50-504. The defendant contendsthat in order to be foundguilty of the crime, thelicense
must first be properly suspended under the law as provided in Tenn. Code Ann. § 55-50-502(9).
That statute provides that the Department of Safety may suspend alicense upon a showing, among
other things, "that the license€e":

Hasfailed to appear in any court to answer or to satisfy any traffic citation issued for
violating any statuteregulating traffic. Nolicenseshdl be suspended pursuanttothis
subdivision for failure to appear in court on or failure to pay a parking ticket or
citation or for aviolation of § 55-9-603.2 Any request from the court for suspension
under this subdivision must be submitted to the department of safety within six (6)
months of the violation date. No suspension action shall be taken by the department
unless such request is made within six (6) months of the violation date. Prior to
suspending thelicense of any person asauthorized in this subsection, the department
shall notify the licensee in writing of the proposed suspension and, upon the
licensee’ srequest, shall afford the licensee an opportunity for ahearing to show that
there is an error in the records received by the department; provided, that such
request is made within thirty (30) days following the notification of proposed
suspension or cancellation. Failure to make such request within the time specified
shall without exception constitute awaiver of suchright. . . .

Tenn. Code Ann. § 55-50-502(9) (emphasis added).

The department has the burden of proving that it met the statutory license suspension
requirements "by its records or other sufficient evidence. . . ." Tenn. Code Ann. § 55-50-502(a).
According to the evidence presented at trial, the suspension of the defendant’ s license arose from
aprevious traffic citation in Hope, Arkansas. The defendant testified that he paid the citation on
October 6, 1997, over ayear before hisarrest in this case, but that the payment was received late.
He stated that he was fined for the late payment, but the citation remained on his record. The
defendant testified that he never received notice of the proposed suspension. The state did not offer
proof that the department had notified the defendant of the proposed suspension.

2The statute pertains to the use of seat belts.



Itisaprerequisiteto conviction for driving on arevoked licensethat the defendant’ sdriver’s
licensewaslegallyrevoked at thetimeof thealleged crime. Statev. Loden, 920 S.W.2d 261 (Tenn.
Crim. App. 1995); see aso Tenn. Code. Ann. § 55-50-504. Because the defendant’s license was
suspended due to afailure to pay atraffic citation, hewas entitled to notice and an opportunity for
a hearing, pursuant to Tenn. Code Ann. 8§ 55-50-502(9). There wassimply no evidence presented
at trial that the defendant was sent notice concerning the suspension of his driver’slicense or that
he received such notice.

Thestate contendsthat because the defendant testified that he moved in July of 1998and that
he failed to notify the Department of Safety of his new address, the conviction should stand. It
reasons that the defendant would not have received thenoticeif it had been sent. Inthe alternative,
the state argues that no notice was needed because the citation occurred in anothe state.

The statute provides that the Department of Safety is authorized to suspend alicense if the
licensee committed an offensein anothe statewhich if committed in this statewould be groundsfor
suspension or revocation. Tenn. Code Ann. 8 55-50-502(7). It doesnot, however, relieve the state
from the notice requirement when the suspension is based upon thefailureto pay afinefor atraffic
citation. Tenn. Code. Ann § 55-50-502(9). Under the applicable statute, the requirement is
mandatory. Here, the defendant was entitled to notification that the department had suspended his
license. Becausethere wasinsufficient evidencein either the narrative record provided by the state
or the "verbatim" record supplied by the defense tha notice had been provided, the convidion is
reversed and dismissed.

B. Implied Consent Law

Next, the defendant contends that the evidence was insuffi cient to support the tria court's
conclusion that he had violated theimplied consent law. Becausetherewas contradictory testimony
about the circumstances surrounding the reading of the implied consent form, the defendant
maintains that the trial court erred by finding that he violated the statute. We disagree.

The statute under which the defendant was convicted providesin part & follows:

Any person who drives any motor vehicle in the state is deemed to have given
consent to atest for the purpose of determining the alcoholic or drug content of that
person’s blood; provided, that such test is administered at the direction of a law
enforcement officer having reasonable grounds to believe such person was driving
while under the influence of an intoxicant or drug, as defined in § 55-10-405. . . .

Tenn. Code Ann. § 55-10-406(a)(1).
The statute further requires that any law enforcement officer who requests that a driver

submit to an alcohol or drug test must inform the driver that refusal to take such atestwill resultin
a suspension of his driver’s license by the court. Tenn Code Ann. § 55-10-406(a)(2). If, after
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advised of the consequences, a person refusesto submit to the test, the test will not be given and the
person will be charged for violating the statute. |d.

In thisinstance, Officers Weaks and Guldeman were on patrol in Hendersonville when they
received the report of an eratic driver. After finding the vehide, the officers attempted to make a
stop. The defendant, however, kept driving for a few blocks before turning into an apartment
complex. State witnesses testified that there was a strong scent of alcohol emanating from the
defendant. Officer Weakstestified that he read theimplied consent form to the defendant and asked
him to take a blood test. He further testified that the defendant refused to take a blood test and
signed theimplied consent form. Similarly, Officer Guldeman testified that Officer Weaksread the
implied consent form to the defendant while they were still in the parking lot of the apartment
complex. Even though the officer had failed to check the implied consent form indicating refusal,
the trial judge, after hearing all of the proof, accredited the state's witnesses and found that the
defendant had been given the opportunity to take a blood test. The trial judge conduded that the
defendant had been apprized of the consequences of refusal and had nevertheless refused the
opportunity to beexamined. The record supportsthat determination. Inour view, the evidence was
sufficient to establish that the defendant violated the implied consent law.

C. Assault

The defendant next contends that there was insufficient evidence to support the conviction
for simple assault. We disagree. A person commits assault who (1) intentionally, knowingly or
recklessly causes bodily injury to another; (2) intentionally or knowingly causes another to
reasonablyfear imminent bodily inj ury; or (3) intentionally or knowingly causesphysical contact that
areasonableperson would regard as extremely offensive or provocaive. Tenn. Code Ann. 8 39-13-
101.

Here, state witnesses testified that the defendant "lunged"” at Officer Weaks and that he had
to be subdued with mace. Officer Weaks testified that he was in fear of physical injury while
defense witnesses testified that the defendant never "lunged' at Officer Weaks. The jury, by its
guilty verdict, accredited thetestimony offered by the state. When viewed in thelight most favorable
tothe state, the evidence presented herewas suffiaent for arationd jury to find beyond areasonable
doubt that the defendant was guilty of assault. Inour view, there was sufficient evidenceto support
the verdict.

Next, the defendant argues that the trial court's instruction for the assault charge was
erroneous because the trial court improperly instructed the jury on "recklessly" causing an assault,
instead of "knowingly" or "intentiondly" causing an assault. He contends that by following the
instruction, thejury coud have found the defendant guilty based upon alessar mental statethan was
required.



Thetria court has a duty "to give a complete charge of the law applicableto the factsof a
case." Statev. Harbison, 704 S.W.2d 314, 319 (Tenn. 1986); seealso Tenn. R. Crim. P. 30. "[The]
defendant has a consgtitutional right to a correct and complete charge of thelaw.” Statev. Teel, 793
S.W.2d 236, 249 (Tenn. 1990). Jury instructions must, however, be reviewed in the context of the
overal charge rather than in isolation. See Sandstrom v. Montana, 442 U.S. 510 (1979); see also
Statev. Phipps, 883 S.W.2d 138, 142 (Tenn. Crim. App. 1994). Erroneousjury instructionsrequire
areversal unlesstheerror is harmless beyond areasonable doubt. See Welchv. State, 836 SW.2d
586 (Tenn. Crim. App. 1992). At the closeof the proof, thetrial court instructed the jury on simple
assault as follows

Any person who commits an assault upon another isguilty of acrime. For you to find the
defendant guilty of this offense, the state must have proven beyond areasonabl edoubt the existence
of the following essential elemerts:

(1) that the defendant caused another to bein reasonablefea of imminent bodily
injury; and
(2 that the def endant acted e ther intentiona ly, or knowingly.

After instructing thejury onthedementsof the offense, thetrial court inadvertently included
adefinition for recklessness:

"Recklessy" means that a person acts recklessly with respect to circumstances
surrounding the conduct or theresult of the conduct when the person is aware of but
consciouslydisregardsasubstantial and unjustifiabl erisk that the circumgancesexist
or the result will occur. The risk must be of such a nature and degree that its
disregard constitutes a gross deviation from the standard of care that an ordinary
person would exercise under all circumstances as viewed from the accused person’s
standpoint.

Thetrial court specifically charged thejurythat the defendant had to have acted intentiondly
or knowingly in order to be guilty of assault. That instruction was proper. In the context of the
entirety of theinstructions thereisno reversibleerror by providing adefinitionfor "recklessly." The
trial court included therequisite mental statein the statutory elementsfor assault. Recklessnesswas
merely included in aseriesof other definitionsintheinstructions. Inour view, thetrial court clearly
placed the duty on thejury to condude that the assault was either intentionally or knowingly made.

The defendant dso challenges certain of theinstructionsfor driving on arevoked, cancelled
or suspended license. Because theevidence was inqufficient to support that conviction, any error
during instructions would qualify as moot. See, e.q., Statev. Doe, 812 S.W.2d 150 (Tenn. Crim.
App. 1991).




Findly, the defendant contendsthat thetrial court erred by not properly handling hisrequest
for jury instructions pursuant to Rule 30(a) of the Tennessee Rules of Criminal Procedure. He
argues that thetrial court provided no opportunity to review, discuss or approve the instructions.

Rule 30(a) provides:

At the close of the evidence or at such earlier time during the trial as the court
reasonably directs, any party may file written requeststhat the court instruct the jury
on thelaw as set forth in the requests. At the same time copies of such requests shdl
be furnished to adversary counsel. The court shdl inform counsd of its proposed
action upon the requests, and any other portion of theinstructions concerning which
inquiriesare made, prior to their argumentsto thejury, but the court shall instruct the
jury after the arguments are completed. The court may, in its discretion, entertain
requests for instructions at any time before the jury retiresto consider its verdict.

Here, the record shows that at the completion of the evidence, the defendant renewed his
motion for Judgment of Acquittal on the driving while license is revoked, suspended or cancelled
charge. Further, the record shows that the defendant requested and was denied a jury instruction
with respect to "notice" as an element of that offense. That issue has been addressad. Thereisno
showing, however, that other written special requestswere submitted, denied, or made a part of the
record. The appellant has the duty to supply an adequate record. Absent that, this court cannot
consider the question.

Therewas no court reporter at thetrial. The defendant maintainsthat thetrial court erred by
allowingthe stateto submit itsown Statement of Evidence. He contendsthat, pursuant to Rule 24(e)
of the Tennessee Rules of Appellate Procedure, extraordinary circumstanceswarrant review of the
trial court’s order.

Tennessee Rules of Appellate Procedure 24(e) states in relevant part:

Correction or Modification of the Record. —[A]ny differencesregardingwhether the
record accurately discloseswhat occurredin thetrial court shall be submitted to and
settled by thetrial court regardless of whether the record has been transmitted to the
appellate court. Absent extraordinary circumstances, the determination of thetrial
court is conclusive. |If necessary, the appellate or trid court may drect that a
supplemental record be certified and transmitted.

Inthiscase, thetrial court determined that a Satement of theevidencewasnecessary. It had
the duty to resolve any differencesin the record. For the most part, it chose not to do so. The
differencesin therecord, however, are not so significant asto affect any of theissuespresented. The
jury reviewed most of the factual issues. Either staement would support its conclusions. Thetrial

-8



court determined that there was testimony that the defendant had the opportunity to take ablood test
and refused to do so. Whether there was a violation of the implied consent law was not a jury
guestion. Such a violation is not a crimina offense and may result only in a suspension of the
license. Tenn. Code Ann. 8 55-10-406(a)(3); see Statev. Smith, 681 S.W.2d 569 (Tenn. Crim. App.
1984). While the trial court should have resolved any differences in the statement in lieu of a
transcribed record, the failure to do so in this instance was of no consequence.

v

Next, the defendant contends that the trial court erred by refusing to stay the suspension of
his driver’s license pending this appeal. He maintains that he would suffer irreparable harm if the
one-year suspension was imposed, because the ruling would be "non-appealable.” 1n essence, he
argues that even if he were successful on appeal, his license still would have been suspended.

The implied consent law is applicable regardless of whether the defendant is convicted of
driving under theinfluence. See Tenn. Code Ann. § 55-10-406. Infact, thestatute providesthat an
officer only hasto have "reasonable grounds" to believe that a person was driving whileunder the
influence of an intoxicant or drug. 1d. Although the defendant was acquitted of the DUI charge,
"reasonable grounds" to believe that the defendant was committing the offense did exist. State
witnessestestified that the defendant wasdriving in an erratic manner and that hewasaggressiveand
belligerent after being stopped. They alsotestified that thedefendant had astrong scent of dcohol.
Furthermore, there is no provision in Tenn. Code Ann. 8 55-10-406 that ajudgment be final prior
to license suspension. The statute mandates that when a court finds that a driver has violated the
provisions of the subsection, it "shall suspend” the license of such driver for 12 months. See Tenn.
Code Ann. 8 55-10-406(a)(3). Thetrial court did so at the conclusion of the trial.

The defendant al so arguesthat thereisno public policy reasonto deny astay pending gopeal,
because he was acquitted of the DUI offense and there was no evidence that he endangered other
motorists. The statute contains a public policy staement:

Q) Provide maximum safety for al persons who travel or otherwise use the
public highways of the state;

(2 Deny the privilege of operating motor vehicles on such highways to persons
who by their conduct and record have demonstrated their indifference to the
safety and welfare of others and their disrespect for the laws of the state; and

3 Discourage repetition of unlavful acts by individuals against the
peace and dignity of this state and itspolitical subdivisions, and to
impose the added deprivation of the privilege of operating motor
vehiclesupon habitual offenderswho have been convicted repeatedly
of violations of laws involving the operation of motor vehicles.

Tenn. Code Ann. § 55-10-602.



In Statev. Loden, 920 S.W.2d at 264, this court held that an appeal of aDUI conviction did
not automatically stay the revocation of the license. While the date argues tha L oden applies to
these circumstances, the cases are distinguishable on the facts. More importantly, the defendant
chosenot to file an application for a stay with this court during thependency of the appeal. Because
itisour view that the suspension was proper, theissueisnow moot. At thispoint, itisnot necessary
to decide whether the trial court erred by refusing a stay.

\Y

Findly, the defendant maintains that the trial court erred by revoking his license because
revocation, as opposed to suspension, isnot permissible under Tenn. Code Ann. § 55-10-406 (8)(3).
That statute provides that if atrial court finds that a motorist violaed the implied consent law, it
shall suspend the license for 12 months. On the judgment form for the defendant’ s conviction for
violation of theimplied consent law, thetrial court noted that the defendant’ slicense was "revoked
oneyear."

Although the words "suspended” and "revoked" are often used interchangeably, they have
different meanings. In the chapter addressing driver’s licenses, the statute provides the following
definitions:

"Revocation of driver license" means the termination by forma action of the
department of aperson’ sdriver license or privilegeto operate amotor vehicleon the
public highways, which termination shall not be subject to renewal or restoration
except that an application for anew license may be presented and acted upon by the
department after the expiration of at least one (1) year after date of revocation.
"Suspension of driver license" means the temporary withdrawal by formal action of
the department of aperson’ sdriver licenseor privilegeto operate amotor vehicleon
the public highways, which temporary withdrawal shall be for aperiod specifically
designated by the department. . . .

Tenn. Code Ann. § 55-50-102(42), (47).

Here, itislikely tha thetrial court intended only to suspend the defendant’ sdriver’ slicense
becauseit followed the term "revoked" with the phrase, "for oneyear.” In any event, that was the
extent of its statutory authority. The judgment is, therefore, modified to provide for a one-year
suspension. See Tenn. R. Crim. P. 36.

In summary, the conviction for driving on a revoked, suspended, or cancded license is

reversed and dismissed. The assault conviction is affirmed. The judgment is amended as to the
violation of implied consent conviction so asto provide for a one-year license suspension.
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GARY R. WADE, PRESIDING JUDGE



